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Current Topics. 


The late Sir Edmund Cook. 


READERS will learn with regret of the death of Sir Edmund 
Cook, for twenty-five years the Secretary of The Law Society. 
Few men were better known to the profession and there are few 
to whom the profession owes a greater debt of gratitude. His 
tenure of the arduous office of secretary, from just before the 
last great war until just before the outbreak of the present war, 
covered a period of tremendous development in the activities 
and standing of The Law Society, and no small measure of its 
progress was due to the tactful, energetic and far-seeing way in 
which he carried out his duties. That his devotion to his task 
made heavy demands on his health and strength was recognised 
in the tribute paid to his work by the Council on his retirement. 
His labours for the profession did not then terminate as he 
continued his’ interest in the Solicitors’ Benevolent Association, 
of which he had been a director since 1917 and of which he 
was chairman in 1932. His name will long be honoured by the 
profession for his wholehearted services. 


Salvage Grganisation. 


In the course of their daily clearance of waste paper solicitors 
will, no doubt, wish to avoid consigning documents of important 
historical value to the pulping plant. In keeping this point 
before their attention solicitors will be helping the waste-paper 
collection campaign, because they will continually be sifting the 
useful from the useless. This is the whole duty of citizens with 
regard to the paper passing through their hands day by day. 
The Master of the Rolls, in a recent broadcast on the subject, said : 
“A private individual may have among his papers a bundle of 
letters written frcm India during the Mutiny. An old-estab- 
lished business firm may have account books and letters from 
correspondents abroad written 150 years ago; they may-contain 
material of great value to the historian or the economist. A 
firm of solicitors may have old documents of great interest 
to the local historian or the student of social conditions in the 
past; and so, of course, may local authorities, schools, hospitals 
and other institutions. Ask yourselve; whether you are quite 
sure that there can be nothing worth preserving among your old 
papers. If you are not sure, have a look through them. As 
a rule, manuscript, not print, is the important thing. This 
country is rich in records of historical interest in private hands 
whose importance is often not realised by the owner. If they 
are destroyed, part of our national heritage will have disappeared 
for ever. . . If you want advice, the British Records Associa- 
tion will help you. It has experts all over the country who give 
their services gratuitously in the interests of learning. Inquire 
of your county or local archzological society or send a postcard 
to the British Records Association, Public Records Office, 
Chancery Lane, W.C.2. Readers who think that they can help in 
this good work will find a list of the classes of documents which 
should be saved in a ‘“ Current Topic’ on the subject in our 
issue of Ist November, 1941 (85 Sou. J. 422). Another welcome 
and interesting item of news in the paper-saving campaign is 
contained in an announcement on 9th February, by Mr. G. B. 





HvutcHinGs, director of salvage and recovery, Ministry of Supply, } 


that in every street and in every factory and indu.trial establish- 
ment there is to be a salvage steward, to be appointed by the 
Salvage commitees of local councils or the management of 
factories. They will be issued with a certificate of authority, 
will advise people how to sort salvage and help to establish local 
dumps and depots. The saving of paper is increasing in volume, 
last month’s figure being 100,000 tons, 50 per cent. higher than 
that for any month since the war began, but it cannot yet be 
Said the limit has been reached and that th.re are no more 
untapped reserves. 


1 





Securities (Validation) Bill. 

IN moving the second reading of the Securities (Validation) 
Bill in the Commons on 10th February, the Financial Secretary 
to the Treasury said that the Bill was perfectly simple, and 
could easily be understood by anyone who read it. It provides 
in cl. 1 (1) that the Treasury, or any person authorised by the 
Treasury, may issue a certificate declaring that the transfer of 
a security is and always has been, valid, notwithstanding the 
fact that it was effected contrary to the Defence Regulations. 
Subsection (2) provides that in the case of any class of securities the 
Treasury may make an order declaring that such transfers are 
valid in such circumstances and subject to such conditions as it 
may specify. Clause 1 (3) provides that no such certificate or 
order will affect the liability of any person to penalties under 
the regulations, and cl. 1 (4) provides that an order may be 
varied or revoked, but not so as to invalidate any transfer which 
has already been validated. Captain CROOKSHANK explained 
that the period for which the Treasury was concerned in validating 
improper transactions was 17th July, 1940, to 30th May, 1941, 
with regard to life assurance and endowment policies. The 
former date was that of the insertion into reg. 3A of an extension 
of the definition of securities as including life assurance and 
endowment policies, owing to the overrunning of the Low Countries 
and France and the increased necessity for precautions against 
transference of moneys outside the sterling area. The later 
date, 30th May, 1941, was that on which it was found that it 
was no longer necessary to include life assurance or endowment 
policies within the definition. When a policy was presented on 
maturity or surrender it was the business of the company to see 
that the regulation was observed, but in many cases, owing 
to inadvertence, this had not been done. The problem with 
which the Bill dealt was that the invalidity would continue on 
further transfers even though the transferges may have acted 
in good faith, and even though they applied ‘for permission. 
The second class of case occurred where the transfer or creation 
of an interest in a security took place under a settlement, and 
the transferor and transferee would not have appreciated that 
they ought to have had permission. In replying to the debate 
which followed, Captain CROOKSHANK said that about 1,000 cases 
had emerged up to now, but one could not tell what the total 
would be. Captain CROOKSHANK also assured the House that 
there would be no discrimination in the exercise of the 'Treasury’s 
discretion to grant a validating certificate. The Bill was read 
a second time and committed to a committee of the whole house 
for the next sitting day. 


Pre-War Trade Practices. 

ON 10th February the Restoration of Pre-War Trade Practices 
Bill was considered in Committee. An amendment by Mr. MCNEIL 
was withdrawn on the promise by the Joint Parliamentary 
Secretary to the Ministry of Labour (Mr. 'ToMLINSON) to introduce 
an amendment to deal with trade practices which were altered 
shortly before the war. Mr. TOMLINSON also stated, in reply 
to an amendment which was moved by Mr. MESSER and later 
withdrawn, that although local authorities were left outside the 
Bill except as regards certain public utilities, they were put on 
their honour to go at any rate as far as the measure. 
Mr. TOMLINSON then moved an amendment, which was later 
agreed to, to impose the same obligation to restore trade practices 
which were departed from between 30th April and 3rd September, 
1939, for the purpose of accelerating war production as would 
apply to departures made during the war period. ‘the phrase 
“munitions of war’? was defined. An amendment to remove 
the trying of offences from courts of summary jurisdiction was 
withdrawn as it would mean trying offences on indictment at 
greater consequent expense. After a number of other amend- 
ments the Bill was reported, to be considered as amended upon 
the next sitting day. 
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Central Planning Authority. 


In the House of Lords on 11th February, ViscouNT SAMUEL 
formally moved that the House “ considers that the establishment 
of a Central Planning Authority and the introduction of legislation 
for th» amendment and extension of the Town and Country 
Planning Acts should no longer be delayed.’’ The Minister of 
Works and Buildings then made a statement in the course of 
which he announced that the Government had reached the 
following decisions: The existing statutory duties in regard to 
town and country planning, exercised by the Minister of Health 
in England and Wales, will be transferred to the Minister of 
Works and Buildings, whose title will, with His Majesty’s 
approval, be changed to ‘‘ the Ministry of Works and Planning.” 
His functions will be to guide the formulation by local authorities 
in England and Wales of town and country planning schemes 
which will adequately reflect the national policy for urban and 
rural development. Ti.e Ministry will be the central authority 
for planning, and the Secretary of State for Scotland will be the 
corresponding authority in Scotland. There will also be a 
committee of senior officials representing other departments 
concerned, to ensure integration and co-ordination, and a 
committee of Ministers presided over by the Minister without 
Portfolio to deal with questions which cannot be settled by the 
committee of senior officials. The Government will study and 
concert steps to redevelop congested urban areas, decentralise 
or disperse industries and industrial populations, and encourage 
a reasonable balance of industrial development. The Government 
will have due regard to existing capital equipment and public 
services and wil! seek to conserve productive agricultural land 
for agricultural purposes. The Minister added that the Uthwatt 
Committee was now on its main reference of ‘‘ objective analysis 
of the subject of the payment of compensation and recovery of 
betterment in respect of public control of the use of land.’”’? The 
consultative panel have drawn up maps for planning showing 
physical features, land uses, movement of population, industry 
and communications, and are now working on base maps for the 
whole country, so that for the first time a co-ordinated series of 
maps will be available to planning authorities and others. The 
panel have also been working at the demand for, and the training 
of technical planning staff: in consultation with the Royal 
Institute of British Architects, the Town Planning Institute, and 
universities and technical schools. Coming to legislation, the 
Minister announced that in addition to a Bill transferring powers 
there was another which was nearly ready, to extend planning 
and planning control over the whole country, to improve planning 
areas and encourage smaller authorities to group together into 
larger units and to strengthen interim development control. 
LORD SAMUEL, while welcoming the statement. said that it 
contained nothing about national parks and amenities, and 
preservation of the coastline. LorD LATHAM complained that it 
amounted to no more than a transfer of powers from the Ministry 
of Health to the Ministry of Works and Buildings. The local 
committees would not have the necessary power to raise finance. 
VISCOUNT MAUGHAM, however, thought it would be a great 
mistake to rush through sweeping proposals with regard to the 
powers of Ministers and local authorities without adequate 
opportunity for careful consideration of the details. A similar 
statement was made by the Minister without Portfolio in the 
Commons on the same day. One of the most urgent of planning 
needs is the reorganisation of the planning authorities, which, as 
Lorp LATHAM stated, number 750 in England and Wales and 
77 in the Metropolitan Police area. This reorganisation is an 
indispensable preliminary to any real progress. 


War Damage Costs. 


INTERESTING information was given by the President of the 
Board of Trade in the House of Commons cn 10th February in 
response tv a question by Sir RicHARD ACLAND. He asked 
whether the President would state the amount of expenses paid 
in respect of each policy issued and the number of policies dealt 
with under each expense scale by the insurance companies and 
Lloyd’s from September, 1939, to 3lst December, 1941, under 
the War Risks Insurance Act, from May, 1941, to 3lst December, 
1941, under the War Damage Act (Private Chattels), and from 
April, 1941, to 3lst December, 1941, under the War Damage 
Act (Business Scheme), respectively. The answer, which was 
subsequently circulated with the official report, was that the 
number of policies issued under the three schemes for the periods 
mentioned were 4,160,800, 934,900 and 1,533,600, respectively. 
The payments to theinsurance companies and Lloyd’s asthe agents 
of the Board of Trade are so calculated as to cover the cost of 
administration without profit to themselves. On this basis, for 
work up to 2nd March, 1940, under the War Risks Insurance 
Act, 1939, the agents received 17s. 6d. for each policy issued for 
a fixed sum, or 35s. for an adjustable policy. In addition, they 
received additional amounts varying from 2s. 6d. to 50s. where 
payments had to be made to intermediaries. For the succeeding 
period to the passing of the War Damage Act, 1941, during 
which the work had become simplified, the rate was reduced to 
lls. 6d. per policy, which included any allowances to inter- 
mediaries. It was anticipated that the over-all rate for the 





combined work under the three schemes when fixed would show 
a substantial reduction on the last figure adopted for the War 
Risks Act work. These figures show that a decrease has occurred 
in the costs of insurance companies and Lloyd’s in managing the 
commodity war risk scheme, and it is considered that there will be 
further decreases. Meanwhile, the Bill to revise the War Damage 
Act, 1941, is expected shortly, and possibly some of the proposed 
amendments will be calculated to increase the cost of the schemes. 
The National Federation of Property Owners has, for example, 
asked the Government to examine the practicability of a 
compulsory insurance scheme against loss of rent as a result of 
war damage. The Government’s reception of the suggestion has 
so far been discouraging ; and, indeed, it is difficult to discern 
such strong reasons for the proposal as led to the passing of the 
War Damage Act. These and other matters will no doubt be 
threshed out in committee in the near future. 


High Charges for Furnished Lettings. 

THE subject of extortionate rents for furnished rooms and 
houses is once more “ in the news”’ as the result of a reply by 
the Ministry of Health to a letter to The Times of 7th February 
by a counsellor and sometime mayor of an English city, who is 
now engaged on Citizen’s Advice Bureau work. Why, the writer 
asked, must one pay six guineas a week for a furnished house 
in a reception area when a similar one in a non-reception area is 
three guineas. Why must a soldier’s wife pay £1 a week for a 
furnished room when, before the war, the accommodation could 
have been had for 10s. ? As extortionate rent is difficult to prove, 
and a complaint to the landlord brings a notice to quit, the 
correspondent suggested that the Rent Restriction Acts should be 
extended to include furnished houses and rooms. The Ministry’s 
reply was that the practical difficulties in the way of control 
of furnished lettings were great. It is comparatively simple, 
it was pointed out, to fix a legal rent for an unfurnished letting. 
but standards of furnishing and other amenities incidental to a 
furnished letting make it difficult to assess their true rental 
value. Even if rents were fixed, the limitation would be of no 
value to the tenant unless he was protected against eviction. 
Without that protection it would be open to say that rather than 
let his rooms on the restricted terms, he would evict the tenant. 
On the other hand, it would create much friction and injustice 
to compel a resident landlord to retain lodgers, and where the 
landlord was non-resident it would discourage furnished lettings 
if the occupant were allowed to remain indefinitely. The Rent 
Acts, however, the Ministry pointed out, empower the courts to 
direct that where the rent charged for furnished lettings yields 
more than a normal profit, the excess shall be irrecoverable from 
the tenant, and if already paid, shall be refunded. There is 
also a maximum fine of £100 for charging an extortionate rent for 
furnished lettings. The word “ extortionate,’ it was added, 
is not defined by the Acts but is left for the courts to determine 
in each case. More should be heard of the special report on the 
subject from local authorities that was asked for on 12th June, 
1941. Prosecutions are clearly not so frequent as they should be, 
and it would be interesting to know to what extent local authorities 
are using their compulsory powers of billeting and requisitioning 
in order to counteract this serious evil. 


New Fire Order. 

OWNERS and occupiers of residential premises are now made 
subject to strict regulations under the Fire Precautions (Residen- 
tial Buildings) Order, 1942, which was recently issued by the 
Minister of Home Security. The order is to be brought into 
operation only in such areas as may be prescribed by the Regional 
Commissioners, who have been authorised to issue directions. 
One, at least, of the outer gates of a house or block of flats, 
whether occupied or not, must be left unlocked so as to ensure 
immediate access from the road to the door of the house or block. 
Furthermore, immediately inside or outside the door of every 
house, flat or apartment, whether occupied or not, there must be 
water readily available in a container or containers for use with a 
stirrup pump. Each window at the top of every vacant house 
must have at least one square foot unobscured. This also applies 
to any vacant flat or apartment on the top floor of a 
partially occupied building. With regard to vacant houses, 
flats and apartments, owners must hand over the keys and give 
information about methods of entry if required in writing to do 
so by an authorised person. The Joint Parliamentary Secretary 
to the Minister stated, in an answer to a question in the Commons, 
on 10th February, that she was examining the corresponding 
question with regard to vacant business premises. 


Recent Decision. 

In Read vy. Read on 2nd February (The Times, 3rd February), 
the Court of Appeal (THE MASTER OF THE ROLLS, MACKINNON 
and GopDARD, L.JJ.) held that Ord. 9, r. 14 (b) (1) of the Rules 
of the Supreme Court which empowers a court to give leave to 
dispense with service of a writ of summons on any defendant 
who is an enemy within s. 2 of the Trading with the Enemy Act 
1939, did not apply to the service of a petition for divorce, but 
that application might be made under s. 42 of the Matrimonial 
Gauses Act, 1857. 
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A Conveyancer’s Diary. 
Requisitioning of Land. 
Tue recent decision of Bennett, J., in Re Winslow Hall Estates 
Co. and United Glass Bottle Manufacturers, Ltd.’s Contract [1941] 
Ch. 503 (which I shall call Re Winslow), is useful as throwing light 
on the legal consequences of the ‘‘ requisitioning ’’ of land, and 
on the nature of *‘ requisitioning.”’ 

At common law the Crown has, and always has had, powers 
when the Realm is in danger to take possession of or even destroy 
realty or personalty. That is laid down in the Case of Saltpetre, 
12 Co. Rep. 12, a case approved by the Court of Appeal in the 
last war (see In re a Petition of Right [1915] 3 K.B. 649). The 
exact matters referred to in the Saltpetre Case were, perhaps, 
more appropriate to the conditions of Armada days and to those 
of to-day than to those of the last war, since the court spoke of 
raising trenches near the coast to ward off invasion. The 
prerogative is, however, as wide as the conditions of the time 
require for the safety of the Realm, as the Court of Appeal 
indicated in the 1915 case ; and, indeed, Avory, J., in so holding, 
referred to the opinions to the same effect expressed in the Ship 
Money Case by Mr. St. John, counsel for the defendants, and 
Hutton, J., who gave judgment against the Crown on the point 
at issue. All, therefore, concur that there is an unfettered power 
to take possession of land for defence purposes in time of war, 
though there is a statement in the Saltpetre Case that bulwarks 
should be removed when the danger is over ‘‘ so that the owner 
shall not have prejudice in his inheritance,’’ which suggest that 
the Crown have an obligation to restore the status quo ante. 

The prerogative power is an emergency power, and it is one 
to take temporary possession. It must not be confused with 
such powers as those contained in the Defence Act, 1842, for the 
compulsory acquisition of land. The latter powers enable land 
to be forcibly bought in fee simple and they apply in peace as 
well as in war. 

In the circumstances of to-day (and for that matter, in those 
of 1914-18) it is not convenient normally to rely only on the 
ancient prerogative power, though it remains as a+reserve. In 
the multiplicity of authorities there are many (such as the 
ordinary local government authorities and, perhaps, some 
departments of the central government) whose position as strict 
legal agents of the Crown would be open to question, while it 
would not be open to question that they must be able to take 
possession of land for various purposes. Moreover, it is much 
more convenient to have a regulated system of compensation for 
user in place of the common law duty to restore the status quo. 
The consequence has been that from sometime before this war we 
have had a series of enactments laying down new statutory 
rights to take possession and regulating the due compensation. 
What I wish here to emphasise, however, is that those rights 
which issue in so-called ‘ requisitioning ’”’ are rights of the same 
character as the common law right: they are rights to take 
temporary possession in an emergency and have nothing in 
common with rights of compulsory purchase. 

The most important of those rights is that contained in reg. 51 
(1) of the Defence Regulations. This is a power for any ‘‘ com- 
petent authority ” (or its delegate, see sub-para. (5) of the 
regulation) to “ take possession of any land.” A ‘ competent 
authority ” is defined by reg. 49 and includes, in effect, practically 
any Government department, including the Minister in charge of 
civil defence, whose delegates for this purpose are the local 
government authorities. This very wide power may be exercised 
whenever it appears to the competent authority to be necessary 
to exercise it ‘* in the interests of the public safety, the defence of 
the Realm or the efficient prosecution of the war, or for maintain- 
ing supplies and services essential to the life of the community.” 
In a “total war” it is quite impossible in law or in practice 
to draw any narrow lines limiting the exercise of a power like 
this, and it would not be worth challenging a competent 
authority’s decision that a case has arisen to necessitate the 
exercise of the power. Moreover, one is entitled to no advance 
notification whatever, though doubtless, the competent author- 
ities try to give such notice as may be practicable. The so-called 
requisitioning notice ’’ is thus something not required by the 
Act, though it is generally given in order to define the position 
and to make it clear what power is being invoked. I have, in 
practice, come across one case where it was possible and right to 
go behind such a notice. That was where a local authority 
entered premises as an oral tenant for civil defence purposes on the 
understanding that negotiations should follow for regularising 
the position by a lease or sale. It was not a case where the 
original entry was justified by reg. 51. Something went wrong 
with the negotiations, however, and the local authority sought to 
save itself further trouble by serving a notice stating that from a 
certain date, months after the actual entry, possession would 
be “ taken” under reg. 51. It was pointed out that a person 

already in possession cannot “ take possession,” so that the notice 
was bad on its face and could not be supported. After a writ 
for possession had been issued, the original negotiations came 
to life and terms for a sale were settled. 

That was, however, an unusual case. Normally the competent 
authority simply enters, relying ab initio on reg. 51, with or without 








prior notice. From the moment of such entry the authority 
has the legal possession and can maintain the action of trespass ; 
the persons ousted have rights to compensation under the Com- 
pensation (Defence) Act, 1939, but no right to possession as 
against the authority. Save where the circumstances bring 
into force the doctrine of frustration, the legal position of the 
private person concerned, both inter se and against third parties, 
is altered only by the change in the right to legal possession. 

In Re Winslow the vendors had agreed to sell and the purchasers 
to purchase certain freehold premises in fee simple, subject 
however to a requisitioning notice in force in respect: of a small 
part of the property. The contract was dated 23rd December, 
1940, and completion was to be on 13th January, 1941, later 
varied to 25th January, 1941. The contract was obviously one 
which in the normal course would require vacant possession 
to be given on completion save as regards the small part specifi- 
‘ally stated to be subject to requisition. On the day before 
the completion date the Office of Works inspected the premises, 
and on the actual completion date wrote a letter saying that 
they intended to take immediate possession under the Defence 
Regulations. On that same date the vendors were not in a position 
to complete, as the conveyance had not been signed by all 
necessary parties, but they became so less than a week later. 
The Office of Works did not in fact take possession till about 
June. The purchasers had in the meantime issued a vendor 
and purchaser summons claiming to be entitled not to proceed 
in view of the Office of Works’ letter of 25th January. This 
summons failed. Bennett, J., expressly declined to decide 
‘* what the position of the parties would have been if possession 
had been taken before the date fixed for completion or before the 
vendors were in a position to complete,” as in fact no such thing 
had occurred. He pointed out that the vendors had proved 
that they could have given possession early in February. He 
was then invited to say that the notice of 25th January was 
an incumbrance, so that the vendors were unable to convey 
free af incumbrances. This argument also failed ; the learned 
judge pointed out that all land in England is subject at present 
to the liability that the Government may take possession of it 
at any time, and the notice did not alter that at all. It was 
merely ‘“ a polite intimation on the part of the Government that 
they propose to act.’’ Until they actually take possession, it 
does not alter the existing position in regard to possession. 
He might have added that these notices are not invariably acted 
upon; indeed in that very case the notice referred to in the 
contract as affecting part of the land had been withdrawn, and 
we have all seen such a thin occur in practice. For possession 
to shift there must be an overt act of taking possession. Finally, 
he put aside as impossible the contention that because one 
requisitioning notice was mentioned in the contract, it was 
necessary, as a matter of construction, to imply a term that no 
other such notice would be served. 

This decision clears up the position considerably. What 
may be taken under reg. 51 is possession, and whether it is 
taken is a question of fact. The common-form “ requisitioning 
notice’? does not amount to the taking of possession, even if, 
as here, it states the intention to take immediate possession. 
The notice is merely a ‘‘ polite intimation” of intention. But 
I have little doubt that if actual possession is taken, it is legal 
possession in the ordinary sense of the word, so that if a man 
contracts to sell his land with vacant possession and it has in 
fact been reduced into possession by the Government under 
reg. 51 before the completion date, he would be unable to perform 
his part of the contract, with the usual consequences. That 
point was expressly not decided, as it had not arisen, but the 
above conclusion seems irresistibly to follow from Re Wiyslow. 








LAW ASSOCIATION. 


The usual monthly meeting of the Directors was held at The Law Society’s 
Hall on the 2nd February, Mr. John Venning in the chair. The other 
Directors present were Mr. Arthur E. Clarke, Mr. Douglas T. Garrett, 
Mr. Ernest Goddard, Mr. G. D. Hugh Jones, Mr. C. D. Medley, Mr. Frank 8. 
Pritchard, Mr. William Winterbotham, and the Secretary, Mr. Andrew H. 
Morton. The Secretary reported the result of the annual appeal to be one 
life member and fifteen annual subscribers. Applications for assistance 
were considered and £132 5s. was voted in relief of deserving applicants 
and other general business was transacted. 


SOLICITORS’ BENEVOLENT ASSOCIATION. 

The monthly meeting of the Directors was held at 60, Carey Street, 
Chancery Lane, W.C.2, on Wednesday, 4th February. Mr. R. Bullin, 
T.D., J.P. (Portsmouth), was in the chair, and the following Directors were 
present : Mr. Gerald Addison (Vice-Chairman), Mr. Ernest E. Bird, Mr. P. D. 
Botterell, C.B.E., Mr. T. G. Cowan, Mr. T. S. Curtis, Mr. P. Stormonth 
Darling, Mr. W. Leslie Farrer, Mr. Gerald Keith, O.B.E., Mr. A. F. King- 
Stephens, Mr. R. B. Pemberton, Mr. G. F. Pitt-Lewis, Mr. A. R. Moon, 
LL.B. (Manchester), Mr. W. Charles Norton, Mr. Gerald Russell, and 
Mr. Henry White, M.A. (Winchester). Grants, amounting to £755, were 


made from the General Funds, a pension of £65 was awarded from the Swann 
Pension Fund, and £80 was granted from the Coward Fund. 
members were admitted. 


Ten new 
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Landlord and Tenant Notebook. 


Part Performance: A Question of Consideration. 
THE doctrine of part performance (expressly saved by L.P.A., 
1925, s. 40 (2)) was created by equity in order to prevent parties 
to verbal agreements, who had acted in reliance on and in execu- 
tion of such agreements, from being defrauded; it being 
inequitable that the other party rg then evade his obligations 
by invoking strict rules of the law of evidence. That any act 
in reliance upon and in execution of the verbal agreement will 
not avail a party has, of course, long been established ; the act 
must refer unequivocally to the agreement he alleges to have 
been made, and if it was one which the other party might have 
prevented, his acquiescence must be proved. 

It follows that when the party seeking to enforce a verbal 
agreement for a lease is the intending tenant, he is less likely 
to be confronted with difficulties if no such relationship exists 
at the time of the alleged negotiations than if he is already a 
tenant and the agreement is for a further lease. There are many 
illustrations of intending tenants proving their cases by showing 
that they were let into possession under or that they effected 
improvements according to the verbal agreement: but when 
possession is already enjoyed under a lease, it is referable to 
that lease, and continuance is not unequivocally referable to an 
agreement for a new one ; likewise, when expenditure is incurred 
by a tenant occupying under a lease and the existing lease 
obliged him to incur that very expenditure, then, according 
to Frame v. Dawson (1807), 14 Ves. 386, such expenditure is not 
part performance. 

The importance of the recent case of Bertani (L.) & Co., Ltd. 
v. Hackney Borough Council (1941), 86 Son. J. 42, is that it 
demonstrated that the last statement was too wide. 

The facts were that the company held a repairing lease of 
certain property, expiring 15th August, 1941. The reversion 
was vested in trustees, and in March, 1936, dangerous structure 
notices having been served, one of the trustees agreed verbally 
to grant a new lease for seven years from 15th August, 1941, 
‘in consideration of ’’ a £50 increase in the rent and of the 
company complying with the above-mentioned notices. They 
in fact expended £300 in so complying, and then the borough 
council moved to acquire the premises compulsorily and the 
question arose whether the claimant company was to be com- 
pensated as entitled to a lease expiring on 15th August, 1948, 
or to a lease expiring on 15th August, 1941. The claimants 
relied on the £300 expenditure as part performance of the verbal 
agreement (a letter acknowledging the agreement, written by 
one of the trustees in 1929, does not appear to have played any 
substantial part in the argument). The official arbitrator 
decided in favour of the claimants and stated a case under s. 6 
of the Acquisition of Land (Assessment of Compensation) Act, 
1919. 

The respondent authority contended that the alleged considera- 
tion for the agreement was no consideration at all, because of 
the covenants in the existing lease imposing upon the claimant 
company the liability of complying with the a? ; that there 
was no consideration in the legal sense. Lewis, J., held that a 
finding that both parties had agreed that the expenditure was 
made under the agreement between them and for no other reason 
bound the council. 

This view is, if one may say so, in keeping with the fundamental 
principle underlying the doctrine of part performance, as sum- 
marised in my opening paragraph ; if a party to a verbal agree- 
ment acts, and the other party acquiesces in his acting, in reliance 
upon and in execution of that agreement, it is inequitable that 
the requirement of writing should defeat his rights even if act 
and acquiescence were based on some false assumption common 
to both parties. Dangerous structure notices are, as many of 
us know, not always taken as seriously as the London Building 
Acts intend them to be taken; nor are repairing covenants in 


leases ; so it is easily understood that both tenant and landlords | 


thought the former was conferring a benefit on the latter by 
shouldering the burden imposed by the notice. 

In this respect the decision is satisfactory; but there are 
features which may be found a little puzzling. One is, why was 
it necessary, for the purpose of a claim against the local authority, 
to invoke the doctrine of part performance? As has been 
pointed out over and over again, the Statute of Frauds “is a 
shield, not a sword.’”’ An argument on these lines appears to 
have been addressed to the court, but the judgment does not 
(as it need not) deal with it. 

More puzzling, however, is the apparent insistence on the 
valuable consideration nature of the compliance with the dan- 
gerous structure notice. This compliance was part of the 
consideration for the new grant (though, as far as consideration 
is concerned, an agreement to grant a new lease without any 
benefits than those of the new lease itself, in the shape of rent 
and covenants, would be perfectly valid). But surely—if one 
bears in mind the fundamental principle already referred to— 
it is the nature of the act as being performed in reliance on and 
being unequivocally referable to the agreement that matters, 
not its nature as consideration. In this particular case it bore 


both characteristics, but one would have thought that it would 
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have sufficed the claimants to establish the one. If not, what 
becomes of the numerous authorities showing that an intending 
tenant can succeed if he proves entry and improvements which 
do not constitute consideration for the agreement for a lease ? 
Or, for that matter, of cases in which intending landlords have 
been able to rely on interference by the intended tenants with 
alterations effected by the plaintiffs—for, even if those alterations 
be done not only under but as part of the consideration for the 
lease, this can not be said of the interference. 








Obituary. 


Sr EDMUND COOK. 

Sir Edmund Cook, C.B.E., LL.D., secretary to The Law Society 
from 1914 to 1939, died on Friday, 13th February, aged seventy. 
He was admitted in 1894, and joined the staff of The Law Society 
in 1907 as clerk to committees. In 1909 he became assistant 
secretary, succeeding the late Mr. Bucknill as secretary in 1914. 
He received the C.B.E. in 1930, principally for services rendered 
in connection with the establishment of the Poor Persons 
Procedure in the High Court, and was knighted in 1934. An 
appreciation appears at p. 51 of this issue. 

Mr. G. V. CAMERON. 

Mr. Geoffrey Valentine Cameron, Legal Secretary to the 
Government of Malta, is presumed to have lost his life as the 
result of an aircraft accident at sea, on the 23rd May, 1941, aged 
thirty-seven. He was educated at Marlborough and University 
College, Oxford, and was called by Lincoln’s Inn in 1928. In 
1934 he went out to St. Lucia as Attorney-General, becoming 
legal adviser to the Government of Aden in 1937, and legal 
secretary in Malta in 1940. 

Mr. J. CUMMINGS. 

Mr. John Cummings, solicitor, of Burnley, 
28th January. He was admitted in 1919. 


died on Wednesday, 








War Legislation. 


STATUTORY RULES AND ORDERS, 1941 AND 1942. 


E.P. 220. Consumer Rationing (No. 8) Order, 1941, Amendment, 
Feb. 6, re Supply of Unlined Overalls. 

E.P. 194. Control of Timber (No. 23) Order, Feb. 3. 

E.P. 224. Defence (General) Regs. 1939. Order in Council, Feb. 9, 
amending reg. 8 and the 3rd Sched., and adding reg. 42ca. 

E.P. 225. Defence (Parliamentary-under-Secretaries) Regs. 1940. 
Amendment Order in Council, Feb. 9. 

No. 172 Export of Goods (Control) (No. 5) Order, Feb. 3. 

No. 215. Export of Goods (Control) (No. 6) Order, Feb. 7 

No. 240. Export of Goods (Control) (No. 7) Order, Feb. 10. 

E.P. 202. Factories. Flour Mills (Hours, Safety and Welfare) Order, 
Jan. 28 

No. 196. Factories (Notification of Diseases) Reg. Jan. 26. 

E.P. 219. Food. 4 oints Rationing) Order, 1941. Amendment Order, 
Feb. 

E.P. 205. meant Cattle (Restriction on Use) (Amendment) Order, 
Feb. 2 

E.P. 171. Limitation of Supplies (Misc.) (No. 13) Order, 1941. Gen. 
Licence, Feb. 7, re Supply of Gold Wedding Pings. 

E.P. 222/L.3. Metropolitan Police Courts Order, Feb. 2. 

No. 203. Motor Vehicles (Authorisation of Special Tyres) Order, 


Jan. 27. 


E.P. 201. Petroleum Order, Feb. 3 


E.P. 231/S.7. Protected Areas (Amendment) Order (No. 2a), Feb. 6. 

E.P. 232/S.8. Protected Areas Order (No. 3), Feb. 6. 

E.P. 233 /8.9. Protected Areas Order (No. 4), Feb. 6. 

E.P. 169. Public Utility Undertakings. — Electricity. Authority, 
Jan. 29, re Electricity Accounts. 

K.P. 159. Railways. Limitation of Packages by Passenger Train Order, 
Jan. 28. 

E.P. 158. Railways. — of Potatoes (Amendment) Direction 
(No. 3), Jan. 30. 

E.P. 234/S8.10. Regulated Area (No. 1) Order, Feb. 6. 

E.P. 235/S.11. Regulated Area (No. 2) Order, Feb. 6. 

E.P. 236 /S.12. Regulated Area (No. 3) Order, Feb. 6. 

E.P. 237/S.13. Regulated Area (No. 4) Order, Feb. 6. 

E.P. 238 /S.14. Regulated Area (No. 5) Order, Feb. 6. 

E.P. 211. Soap. (Licensing of Manufacturers and Rationing) Order, 
Feb. 6. 

No. 147. Trading with the Enemy. Specified Persons (Amendment) 
(No. 2) Order, Feb. 5. 

E.P. 213. Transport of Potatoes (Amendment) Direction (No. 4), 


Feb. 5 
STATIONERY OFFICE. 
List of Statutory Rules and Orders. January | to 31, 1942. 


From -Monday, 23rd February onwards, the homes of the sittings of the 
Supreme Court on week-days, other than Saturdays, will be from 11 a.m. 


to 4 p.m. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

16 February.—Oh the 16th February, 1733, there was heard 
in Doctors Commons a case relating to one Mrs. Lewis, a widow, 
who had made her will, married again and survived her second 
husband. This will having been found after her death, the 
question arose whether or not it was void. Counsel contending 
that it was valid, showed that when Romans who had made their 
wills and been afterwards taken captives regained their liberty, 
the force of those wills revived and thence be inferred ‘ that as 
matrimony was a state of captivity, wills made by unmarried 
persons, Who by surviving their husbands became free, the same 
ought to revive with their freedom.” But the judges rejected 
this contention, distinguishing between captivity and matrimony, 
the former being the effect of compulsion and the latter a 
voluntary act. 

17 February.—Directly and indirectly Joseph Chitty left a 
deep mark on English law. He practised for many years as 
a special pleader before being called to the Bar in 1816. He had 
an enormous junior practice, and at the same time found leisure 
to write several legal text books. Meanwhile his pupil-room 
at No. 1, Pump Court, was continually producing eminent 
lawyers. Though tending to Over-much technicality, he did 
more than any man of his day to facilitate the study of the law. 
His learning and his memory were prodigious. He died at his 
house in Southampton Street on the 17th February, 1841, leaving 
four sons, who all carried on his work in the law. Indeed, the line 
he founded has continued eminent in the courts until our own time. 

18 February.—Kate Joyce, a connection of Samuel Pepys, 
had an anxious time in January, 1668, when her husband threw 
himself into a pond at Islington in a fit of depression at “‘ having 
forgot to serve God as he ought ”’ since taking over the ‘‘ Three 
Stags’ tavern in Holborn. He was pulled out and revived, 
but died not long after being taken home. The family were very 
fearful that if a verdict of self-murder were found at the inquest 
all his estate would be forfeited to the Crown, so it was a great 
relief when, on the 18th February, Pepys was able to write: 
“To see Kate Joyce, where I find her in great ease of mind, the 
jury having this day given in their verdict that her husband died 
of a fever. So all trouble is now over and she safe in her estate.” 

19 February.—At the height of ‘the agitation for Catholic 
Emancipation in Ireland many violent things were said by the 
orators of the Catholic Association, whose furious rhetoric caused 
a great deal of alarm. Mr. Shiel, a ember of the Bar, went so 
far as to laud the prospect of a foreign invasion to redeem his 
country from, English tyranny, and on the 19th February, 1827, 
bills of indictment for sedition were sent before the grand jury, 
who returned true bill in each case. Later in the afternoon 
Shiel came into court without his wig and gown to apply for 
copies of the indictments. In the event the prosecution was not 
carried through. 

20 February.—On the 20th February, 1745, Patrick Bourke 
and George Ellis were hanged at Tyburn for killing fifteen sheep 
belonging to a Kensington farmer. The animals had been found 
with their throats cut, their bellies ripped up and the fat near 
the kidneys taken out. Bourke had confessed that he had sold 
the fat to a tallow-chandler for 41s. 24d. In his defence he said 
that the constable had extorted this admission by making him 
drunk. The crime for which these men died had become so 
common that a special Act of Parliament had been passed a few 
years before to make it capital. 

_21 February.—Robert Southwell stands high among the 
Klizabethan poets and Ben Jonson himself paid homage to his 
genius, yet at the age of thirty-four on the 2st February, 1595, 
he unjustly suffered the death of a traitor at Tyburn. The son 
of a Norfolk gentleman, he was educated abroad as a Roman 
Catholic, became a Jesuit and returned to England as a missionary. 
Under the law as it then stood this was ipso facto treasonable, 
and for this he was condemned to death. At the gallows he 
proudly declared himself a priest, but solemnly denied that he 
ever attempted, contrived or imagined any evil against Queen 
Elizabeth. The hangman bungled his work and the rope was so 
badly adjusted that Southwell was some time dying. An officer 
tried to cut him down alive for quartering, but Lord Mountjoy 
intervened. When the head was cut off and held up before the 
crowd no one was heard to cry ‘ Traitor!” 

22 February.—On the 22nd February, 1811, John Hunt and 
John Leigh Hunt were tried in the court of King’s Bench for 
seditious libel... The Napoleonic wars were still raging, but they 
had been bold enough to publish an article violently attacking 
the brutality of military floggings (at which as much as a thousand 
lashes were often administered) and declaring that the French 
troops were better treated than the English. The judge summed’ 
up against the accused, pointing out that ‘‘ the liberty of the 
country—everything we enjoy—not only our freedom as a nation, 
but the freedom of every man, depends upon our fortunate 
resistance to the arms of Bonaparte and the force of France, 
which I may say is the force of all Europe combined under that 
formidable foe,” and suggesting that the article tended to blunt 
the resistance of our soldiers. Still, the defendants were acquitted. 








Our County Court Letter. 


The Liability of Cattle Transporters. 


IN Russell v. Frank Gee & Sons, recently heard at Lichfield 
County Court, the claim was for £15 Ils. Lld. as damages for 
negligence. The case for the plaintiff was that he had bought 
three heifers and a bullock at an auction sale, and the animals 
were in good condition at 5 p.m. At 7 p.m., when the defendants’ 
lorry delivered the cattle, one heifer was crippled in one leg. On 
the advice of a veterinary surgeon, the heifer was slaughtered. 
It had cost £20 10s., and the injuries involved expenses amounting 
to £2 2s. 6d. From these amounts there had to be deducted 
£7 10s. 7d. received for the carcase and skin. The injuries had 
been caused either by the heifer slipping off the ramp, during 
loading, or through its being attacked by another animal during 
transit. These allegations were denied by the defendants, whose 
case was that the heifer was already injured, before they received 
it. On being shown the heifer’s condition, the plaintiff had 
remarked that he would not have bought the animal had he 
known. His Hdnour Judge Finnemore held that the presumption 
was that the heifer had slipped off the ramp, while entering the 
lorry. If a sound heifer was delivered to the defendants, who 
were used to the business, it was their duty to show that any 
injury was no fault of theirs. Judgment was given for the 
plaintiff, with costs. 


Disturbance of Water Supply. 


In Lane v. Goode, recently heard at Royston County Court, the 
claim was for damages for disturbance of a flow of natural water 
supply to a farm rented by the plaintiff from the defendant. The 
plaintiff had formerly been bailiff to the defendant’s late husband, 
and, on his first renting his own farm, the plaintiff had obtained 
his water supply from a well and pumping engine. These also 
served the main house, occupied by the defendant. The case for 
the plaintiff was that an express term of his tenancy was that he 
was to enjoy this water supply with the farm, at an inclusive 
rent. For the first nine months of his tenancy he did enjoy the 
water supply, but, during his employment as bailiff, the plaintiff 
had been instructed, as the defendant’s agent, to conclude an 
agreement with the local authority to connect the whole of the 
premises, including the plaintiff’s farm and the defendant’s own 
house, with the main water supply. This, however, did not 
entitle the defendant to cut off the flow of natural water to the 
plaintiff’s farm. The defence was a denial that the agreement 
with the plaintiff entitled him to a free water supply ; alterna- 
tively, the plaintiff was estopped, by his signature of the agreement 
with the local authority, from claiming damages as alleged. His 
Honour Judge Lawson Campbell held that the plaintiff was 
entitled to a supply of water with his farm. The doctrine of 
estoppel implied that the party setting it up, i.e., the defendant, 
must have denied himself or herself something. Apart from the 
plaintiff having been ordéred, as the defendant’s agent, to sign 
the agreement with the local authority (not only for his own farm 
but for the defendant’s house), it was clear that the defendant 
had denied herself nothing. On the contrary, she had done what 
suited herself and her pocket, regardless of her obligations under 
the agreement with the plaintiff. Including the amount the 
plaintiff had had to pay for water used, he was entitled to £70. 
Judgment was given accordingly, with costs. 
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Parliamentary News. . 


PROGRESS OF BILLS. 
HOUSE OF LORDS. 
Landlord and Tenant (Requisitioned Land) Bill [H.C.]. 
Restoration of Pre-war Trade Practices Bill [H.C.]. 


Read First Time. [12th February. 





HOUSE OF COMMONS. 
Ministers of the Crown and House of Commons Disqualification Bill [H.C.} 
Read First Time. [llth February 








Notes and News. 


Honours and Appointments. 


The Lord Chancellor has appointed Mr. T. J. Bensamrn, Joint Registrar 
of the Liverpool County Court, and Mr. J. K. Buackwoop, Registrar of 
the Birkenhead County Court and Joint Registrar of the Liverpool County 
Court, to be the Joint Registrars of the Liverpool and Birkenhead County 
Courts and Joint District Registrars of the High Court of Justice in Liverpool 
and Birkenhead as from the 10th February, 1942. 

The following appointments have been announced by the Colonial Legal 
Service :—Mr. A. R. Coors-Larticur, Attorney-General, St. Lucia, to be 
Attorney-General, Windward Islands; Mr. M. R. F. Rogers, Police 
Magistrate, Nigeria, to be Chief Magistrate, Palestine ; Mr. C. N. Scrpro- 
PopLarp, Crown Counsel, Nigeria, to be Legal Draftsman, Trinidad. 
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Notes of Cases. 


CHANCERY DIVISION. 
Vandyke v. Adams. 
Farwell, J. 21st January, 1942. 
Practice—Service—Defendant a prisoner of war in enemy territory—A pplica- 
tion to dispense with service—Whether defendant “‘an enemy ”—Trading 
with the Enemy Act, 1939 (2 & 3 Geo. 6, c. 89), s. 2—Rules of the Supreme 

Court, Ord. 9, r. 14B. 

Procedure summons. 

In 1938 the plaintiff had assigned to the defendant the lease of a flat 
for the remainder of a term of twenty-one years, at a yearly rent of £300, 
the defendant covenanting to perform the covenants of the lease. It was 
a term of the assignment that the plaintiff should invest £300 in the joint 
names of himself and the defendant, such sum being paid to the defendant 
on the expiration of the lease if he duly performed the covenants. The 
defendant was an officer in the Army, and early in the war was captured 
and was at the date of the summons a prisoner in Germany or German- 
occupied territory. No rent had been paid by the defendant since 1939 
and the plaintiff had had to pay over £500 to the lessors in respect of rent. 
In this action the plaintiff sought to have the sum of £300, standing in the 
joint names, released to himself. Personal service on the defendant was 
impossible, and by this summons the plaintiff asked for leave to issue~a 
concurrent writ for service out of the jurisdiction and to make substituted 
service by service on the defendant’s solicitors or, alternatively, for an 
order under R.S.C., Ord. 9, r. 148, dispensing with service on the defendant. 
The defendant’s solicitors held no power of attorney to act for him but, as 
the firm included a relative of his, it was suggested that the firm or the 
relative would inform the defendant by letter of the proceedings. Order 9, 
r. 148, provides that “ . . . the Court or a judge may dispense with service 
of a writ of summons or a notice of a writ of summons on any defendant 
who is an enemy within the meaning of the Trading with the Enemy Act, 
1939...” That Act, by s. 2, provides that ‘“‘enemy” shall include 
‘“‘ any individual resident in enemy territory.” 

FarwELL, J., said that he was not satisfied that there was a reasonable 
probability, if not certainty, that the proposed method of substituted 
service would be effective to bring knowledge of the writ to the defendant. 
Therefore he could not assent to the means of service desired (Porter v. 
Freudenberg [1915] 1 K.B. 857; In re An Intended Action ; Churchill 
and Co.v. Lomberg [1941] W.N. 195; 85 Sou. J. 377). The question, therefore, 
was whether defendant was an “ enemy ” within the meaning of the Trading 
with the Enemy Act, 1939. The defendant was in no sense resident 
in Germany as a result of his own free will. He was there under force 
majeure. When the whole purpose of the Trading with the Enemy Act, 
1939, was considered, it could not be the result that a person in the unfor- 
tunate position of the defendant came within the meaning of the words 
“an enemy ” even as used in that Act. He could not hold that a soldier 
of His Majesty, who had the misfortune to be taken prisoner, was an 
“enemy ” within any sense of the word at all. Accordingly, he was not 
prepared to make an order dispensing with service, and he dismissed the 
summons. 

CounsEL: Winterbotham. 

Sorictrors: Coode, Kingdon & Co. 

[Reported by Miss Bb. A. BICKNELL, Barrister-at-Law.] 


In ve an Application of the Woolwich Equitable Building 
Society (T. Haywood). 
Farwell, J. 10th February, 1942. 

Emergency legislation—Application by mortgagees for leave to exercise 
vemedies—Mortgagor had assigned equity of redemption—Assignee not 
liable to mortgagee—Neither mortgagor nor assignee entitled to relief— 
Application to be made ex parte—Courts (Emergency Powers) Act, 1939 
(2 & 3 Geo. 6, c. 67), 8. 1 (4). 

Procedure summons. 

By this application under the Courts (Emergency Powers) Act, 1939, 
the applicants, a building society, as mortgagees under a mortgage of the 
19th July, 1937, sought the leave of the court to their appointing a receiver 
of the property comprised in the security. In 1940, M, the original 
mortgagor, had assigned the equity of redemption in the property to H. 
The applicants were not a party to that assignment and had not released 
M from her liability under the mortgage covenants, nor had they taken 
any covenant from H. In these circumstances, the applicants in the first 
instance made H, the assignee, sole respondent, subsequently M, the 
mortgagor, was also added as respondent. 

FarwWELL, J., said that the first question was whether either the mortgagor 
or the assignee of the equity of redemption or both of them should have 
been made respondents. The court did not permit to be made respondents 
persons who had no right to claim relief. Where there had been an 
assignment of the equity of redemption and no attempt was being made 
to enforce the personal covenant against the mortgagor but relief was 
sought only against the property, the mortgagor was not a person who 
was entitled to claim relief and therefore not a person who ought to be 
made respondent. The position with regard to the assignee was more 
difficult. He was under no obligation to the applicants, the mortgagees. 
It was said, however, that he was under an obligation to the mortgagor 
to pay the debt and that he was accordingly a person “liable to perform 
the obligation ’ within subs. (4) of s. 1. That construction was departing 
from the actual language. Subsection (4) had no application where the 
person entitled to enforce the obligation was not the applicant. The Act 
must be construed strictly. Accordingly, in a case of this sort there was 





no person who was entitled to seek relief under the Act. Where there was 
no person directly liable, the applicant should apply for leave ex parte. 
It would not be right on such an application for the court to make any 
order as to costs, as the court did not inquire into the merits of the 
application. {f, however, it was proper, under the ordinary law of mortgagee 
and mortgagor, the applicant would be entitled to add the costs to his 
security. 

CounsEL: R. J. Sutcliffe ; R. W. Goff. 

Soticrrors : A. E. Shrimpton ; Kenwright & Cox. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 


Eversfield v. Story. 
Humphreys, Wrottesley and Croom-Johnson, JJ. 
: 3rd February, 1942. 

Emergency legislation—National Service—Conscientious objector—Medical 
examination—Charge of refusal to undergo—Release under Probation of 
Offenders Act—Validity—National Service (Armed Forces) Act, 1939 
(2 & 3 Geo.6, c. 81), 8. 5—National Service Act, 1941 (4 & 5 Geo.6, c. 15), 8.4, 
Appeal by case stated from a decision of Norwich justices. 

In April, 1940, the respondent was provisionally placed*en the register 
of conscientious objectors, whereupon he applied under s. 5 of the National 
Service (Armed Forces) Act, 1939, to a local tribunal, which in August, 
1940, under s. 5 (6) ordered his name to be removed from the register and 
that he should be registered in category (c) of the subsection as a person 
liable under the Act to be called up for service, but to be employed only 
in non-combatant duties. That order, was upheld by the appellate tribunal. 
In August, 1941, the respondent’s name was, in pursuance of s. 6 of the 
National Service Act, 1941, restored to the register of conscientious objectors 
as that of a person liable to be employed only in non-combatant duties. 
The respondent having failed on 21st April, 1941, to comply with a notice 
requiring him to submit himself to medical examination at the medical 
board centre, Norwich, was on the 3rd October charged on information with 
so failing, and pleaded “ Guilty.” The court thereupon ordered that he 
should submit himself to medical examination, and that police constables 
should take him to the medical board centre. The respondent, having 
been taken there the same day, and having again refused to submi* himself 
for examination, the present information was preferred. The jusvices, by 
a majority, being of opinion that the respondent was of good character 
and antecedents, who had refused to submit to examination because of his 
conscientious objection to service in any capacity, non-combatant or 
otherwise, and that a conviction would merely prevent him from doing 
the work which he was willing to do, decided that he should be released on 
probation, and ordered that he should be discharged conditionally on his 
entering into a recognisance in the sum of £5, subject to the conditions 
(1) that he should be of good behaviour and appear before the court for 
conviction and sentence when called on at any time during the next twelve 
months, and (2) that he sought ambulance work or similar work under the 
Society of Friends or the Peace Pledge Union or agricultural work. The 
official of the Ministry appealed. (Cur. adv. vult.) 

Humpnreys, J., said that the majority of the justices had completely 
misinterpreted their powers and duties in the matter of the charge on 
which they were adjudicating, with the result that they had acted in excess 
of jurisdiction and contrary to law. It was no part of their duty to decide 
whether and to what extent the respondent was a conscientious objector. 
That task was reserved to the local and appellate tribunals. Even had he 
been placed in category (b) of s. 5 (6) of the Act of 1939, it would be for 
the tribunal to direct the work of a civil character to be undertaken by him. 
Counsel for the respondept, while admitting that the condition as to work 
imposed by the justices could not be supported, had contended that the 
fact that the respondent was shown to be a person of good character was 
sufficient to justify a court of summary jurisdiction in dealing with the 
case under the Probation of Offenders Act, 1907, irrespective of the nature 
of the offence or the circumstances of its commission. No support for that 
proposition was to be found in the Act or the authorities. The respondent 
was confessing to .a deliberate refusal to obey the law and in effect 
announcing his intention to continue in that disobedience. The offence 
consisted in the failure to obey an order of the court itself. To such a case 
the Act of 1907 had no application. He (his lordship) doubted whether 
the Act could be properly applied to ‘any deliberate refusal to obey the 
National Service (Armed Forces) Acts; but he was clearly of opinion that 
it would be wrong for a court of summary jurisdiction not to convict any 
person proved guilty of an offence against s. 4 (2) of the Act of 1941 ; for 
that offence could only be committed by a person who had already been 
found guilty of a similar offence and had deliberately persisted in his 
defiance of the law. The appeal should be allowed and the case remitted 
to the justices with a direction to convict. The amount of the penalty 
would be for them. 

Wrorrves-ey, J., agreeing, said that, in relation to the Acts under which 
he was charged, the respondent had not a good character or antecedents. 
He was not a person of good character in the material context. 

CounseL: Sir William Jowitt (Solicitor-General), and Arthian Davies ; 
H. V. Lloyd-Jones. 

* Soxrcrrors : The Solicitor to the Ministry of Labour and National Service ; 

Bailey &: Freeman, Lowestoft. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


An ordinary meeting of the Medico-Legal Society will be held at Manson 
House, 26, Portland Place, W.1, on Thursday, 26th February, at 5 p.m., 
when a paper will be read by Eric Gardner, M.B., Cantab., on “ Sudden 
death in water and from choking and suicidal hanging.” 











